intended as any kind of warranty or guarantee as to the integrity or workability of the plans nor the

ontractors used.
ARTICLE XII. ASSESSMENTS

A. Creation of the Lien and Personal_Obligation of Assessments

The Owners of any Lot or Homesite, by virtue of ownership of Property within The Reserve at
Cypress Creei{, covenant and agree to pay to the Association: ‘

"y 1. Annual Assessments; and

i

2. Special Assessments

The Annual, and Spécial Assessments together with attorney’s fees, interest and costs shall be a
charge and continuing lien upon the Homesite and Lot against which each such assessment is made.
Each such assessment, together with attorney’s fees, interest and costs, shall also be the personal
obligation of the person or entity who was the Owner of the land at the time when the assessment
became due. The personal obligation for delinquent assessments shall not pass to successors in title

unless expressly assumed by them.

3. Purpose of Assessments

Annual and Special Assessments levied by the Association shall be used for any legal purpose
for the benefit of The Reserve at Cypress Creek as determined by the Association and, in particular, may
by way of example and not limitation or obligation include maintenance, repair or improvement of any
Common Area, sidewalks, fountains, parkways, private streets and roads, boulevards, esplanades,
setbacks and entryways, patrol service, fire protection, emergency medical service, street cleaning, street
lighting, mosquito control, other services as may be in the Property’s and Owner’s interest and for
promotion of the recreational interests of the Members which may include payment for recreational
improvements on recreational si‘;es, reserves and/or Common Area. Parkways, fountains, private streets,
roads, esplanades, setbacks and entryways that are not contained in any Common Area may be included
in the Association’s maintenance if, in the sole discretion of the Board, the maintenance of such areas
benefits the Association’s Members. Such share agreements for maintenance and improvement shall
require the consent of a majority of the total number of directors of the Association. Additionally,
assessments levied by the Association may be used, in the sole discretion of the Association, to pay the
Association’s fair allocation for maintenance costs for the participation in any agreement among other

property owners associations (whether residential, multi-family, commercial or mixed use) in the area
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and for consolidated programs that provide consistency and economics of scale. Approval to enter such

greements shall require a majority vote of the Board.

C.

Annual Assessment

The Property shall be subject to the Annual Assessment, as follows:

1. Creation:

Payment of the Annual Assessment shall be the obligation of each Owner and the

“Declarant and shall constitute a lien on the Homesite, or Lot(s), binding and enforceable as

provided in this Declaration.

2. Rate:

The initial Annual Assessment established by the Association shall not exceed Eight
hundred and 00/100 Dollars ($800.00) per Lot. Declarant shall elect annuaIly in writing to
subsidize the approved budget for the subsequent year by paying the difference between the total
approved budget for the year less the total amount due by Class A Members, or elect to pay
assessments at the rate of fifty percent (50%) of the amount assessed other Class A Members for
each Lot owned. Declarant is required to provide written notice to the Board each year by
September 1. Otherwise, each Lot owned by Declarant will be billed at the rate of fifty percent
50% of the assessment of other Lot Owners. A Builder shall only be responsible to pay fifty
percent (50%) of the assessment of other Lot Owners, for the period of time that the Builder

owns a Lot.

For the purposes of this Article XIII, Section C (2) Declarant shall additionally include
Newmark Homes, a Texas corporation, as to Lots owned by Newmark Homes but not yet

conveyed to purchasers who intend to use such Lots for residential purposes.

Notwithstanding anything contained in this Declaration to the contrary and by way of
clarification, the Declarant’s obligation to elect to subsidize the approved budget for the
subsequent year or elect to pay assessments at the rate of fifty percent (50%) of the amount
assessed other Class A Members for each Lot owned, shall cease for each separate entity
heretofore included in the collective reference to Declarant, upon the sale of the last Lot owned

by that particular Declarant. (By way of example but not limitation, when Newmark Homes

32



sells its last Lot, it shall no longer be a Declarant and therefore will no longer be obligated to pay
either fifty percent (50%) of the amount assessed or to subsidize the approved budget for the
subsequent year. The obligations of the remaining Declarants shall continue as set forth in this
Declaration). |

3. Commencement

For purposes of calculation, the initial Annual Assessment shall commence on the first day of the
:_.ﬁrst month following the date of the first sale of a Lot to a resident so long as utility lines have
'been located on such Lot. Annual Assessments shall be due in advance on January 1 for the

coming year and shall be delinquent if not paid in full as of January 31 of each year.

4, Proration

An Owner’s initial Annual Assessment shall be made for the balance of the calendar year
as determined on a pro-rata basis and shall become due and payable on the commencement date
described above. The Annual Assessment for any year after the first year shall be due and
payable on the first day of January. Any owner who purchases a Lot or Lots after the first day of
January in any year shall be personally responsible for a pro-rated assessment amount for that

year.

5. Levying of the Assessment

The Annual Assessment shall be levied at the sole discretion of the Board. The Board
shall determine the sufficiency or insufficiency of the then current Annual Assessment to
reasonably meet the expenses for providing services and capital improvements in The Reserve at
Cypress Creek and may, at its sole discretion and without a vote by the Members, increase the
annual Assessment in an amount up to ten percent (10%) over the previous year’s Annual
Assessment. The Annual Assessment may only be increased by more than ten percent (10%)
over the preceding year’s assessment if such increase is approved by Members in good standing
who represent a majority of the votes in The Reserve at Cypress Creek present at a meeting
called for said purpose at which a quorum is present in person or by proxy. The Annual
Assessment shall not be adjusted more than once in a calendar yeaf nor shall any increase be

construed to take effect retroactively, unless otherwise approved by Members representing a
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majority of the votes subject to such assessments present at a meeting called for said purpose at

which a quorum is present in person or by proxy.

D. Special Assessments for Capital Improvements

In addition to the Annual Assessments authorized above, the Association may levy a Special
Assessment applicable to that year only for the purpose of defraying in whole or in part the cost of any
construction, reconstruction, repair or replacément of a capital improvement in the Common Area or any
unusual, infrequent expense benefiting the Association, provided that any such assessment shall have the
approx;gl of both a majority of the Class A Members and a majority of the Class B Members present at a
meeting duly called for this purpose at which a quorum is present. Such Special Assessments will be
due and payable as set forth in the resolution authorizing such assessment and shall be levied only
against those Owners subject to the Annual Assessment as set forth in Section C hereof and shall be pro
rated in accordance therewith. The Association, if it so chooses, may levy a Special Assessment against
only those Members benefited by or using the capital improvement for which the Special Assessment is
being levied. Special Assessments shall be due upon presentment of an invoice, or copy thereof, for the

same to the last-known address of the Owner.

A Collection and Remedies for Assessments

1. The assessments provided for in this Declaration, together with attorneys’ fees, interest
and costs as necessary for collection, shall be a charge on and a continuing lien upon the land
against which each such assessment is made. Each such assessment, together with attorney’s
fees, interest and costs, shall also be the personal obligation of the Owner of the land at the time
the assessment became due. This personal obligation for delinquent assessments shall not pass

to successors in title unless expressly assumed by them.

2. Any assessment not paid within thirty (30) days after the due date shall bear interest from
the due date at the lesser of (1) eighteen percent (18%) or (2) the maximum non-usurious rate of
interest. No Owner may waive or otherwise escape liability for the assessments provided for in

this Declaration by reason of non-use or abandonment.

3. In order to secure the payment of the assessments hereby levied, an assessment lien is
hereby reserved in each deed from the Declarant to the Owner of each parcel of Property in The

Reserve at Cypress Creek, which lien may be foreclosed upon by non-judicial foreclosure
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pursuant to the provisions of Section 51.002 of the Texas Property Code (or any successor
statute); each Owner grants a power of sale to the Association to sell such property upon default
in payment by any amount owed. Alternatively, the Association may judicially foreclose the lien

or maintain an action at law to collect the amount owed.

The President of the Association or his or her designee is hereby appointed Trustee to exercise
the Association’s power of sale. Trustee shall not incur any personal liability hereunder except for his or

her ownk_w_illful misconduct.

__["

Although no further action is required to create or perfect the lien, the Association may, as
further evidence give notice of the lien, by executing and recording a document setting forth the afnount
of the delinquent sums due the Association at the time such document is executed and the fact that a lien
exists to secure the repayment thereof. However the failure of the Association to execute and record any
such document shall not, to any extent, affect the validity, enforceability, or priority of the lien. The
Association shall also have the right but not the obligation to notify a delinquent Owner’s lender, in

writing, of such Owner’s delinquency and default.

In the event the Association has determined to non-judicially foreclose the lien provided herein
pursuant to the provisions of said Section 51.002 (or any successor statute) and to exercise the power of
sale hereby granted, the Association shall mail to the defaulting Owner a copy of the Notice of Trustee’s
Sale no less than twenty one (21) days prior to the date of the proposed foreclosure sale, postage
prepaid, registered or certified mail, return receipt requested, properly addressed to such Owner at the
last known address of such Owner according to the records of the Association or by hand delivery. At
any foreclosure proceeding, any person or entity, including but not limited to the Declarantl Association
or any Owner, shall have the right to bid for such Property at the foreclosure sale and to acquire and
hold, lease, mortgage and convey the same. During the period Property is owned by the Association
following foreclosure, 1) no right to vote shall be exercised on its behalf; and, 2) no assessment shall be
levied on it. Out of the proceeds of such sale, there shall be paid all expenses incurred by the
Association in connection with such default, including ‘attomeys’ fees and trustee’s fees; second, from
such proceeds there shall be paid to the Association an amount equal to the amount of assessments in
default inclusive of interest, late charges and attorneys’ fees; and, third, the remaining balance, if any,

shall be paid to such Owner. Following any such foreclosure, each occupant of any such tract
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foreclosed on and each occupant of any improvements thereon shall be deemed to be a tenant-at-

sufferance and may be removed from possession by any lawful means.

F. Subordination of the Lien to First Mortgages

The lien for assessments, including interest, late charges, costs and attorney’s fees, provided for
herein shall be subordinate to the lien of any first mortgage on any Lot or Homesite. The sale or transfer
of any Lot or Homesite shall not affect the assessment lien. The sale or transfer shall not relieve such
Lot or;‘If}Iomesite from lien rights for any assessments thereafter becoming due. Where the mortgagee
holdiﬂg a first mortgage of record or other purchaser of a Lot or Homesite obtains title pursuant to
judicial or non-judicial foreclosure of the mortgage, it shall not be liable for the share of the assessments
or other charges by the Association chargeable to such Lot or Homesite that became due prior to such
acquisition of title. Mortgagees shall not be required to collect any assessments from its Mortgagor.
Failure of an owner to pay assessments does not constitute a default under an insured mortgage.
However, from the date of foreclosure forward, such assessments shall again accrue and be payable to

the Association.

G. Exempt Properties

All properties dedicated to any accepted use by a municipal county, federal, or other
governmental authority and all properties owned by charitable or non-profit organizations that are
exempt from taxation by federal laws shall be exempt from the assessments created herein and the

Owners thereof shall have no voting rights with respect thereto.

H. Notice of Delinquency

The Association or its agent or designee shall be required to give a written notice of the
assessment to any Owner who has not paid an assessment that is due under this Declaration. Such
notice must be mailed to the Owner’s last known address. The address of the Lot, Homesite or Building
Site shall be presumed to be the address for proper notice unless written notice of another address shall

be provided by the Owner to the Association.

ARTICLE XIII. MODIFICATION AND TERMINATION OF COVENANTS

Each restriction and covenant contained in this Declaration may be amended, modified, or
terminated by the filing of a recorded instrument executed by the Association or its legal representatives,

successors or assigns. So long as Class B membership exists, approval of seventy-five percent (75%) of
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the combined total votes of Class A and Class B Membership shall be required to amend, modify or

minate these restrictions and covenants. When Class B Membership ceases to exist, approval by
owners representing two-thirds (2/3) of the Owners of the Lots shall be required to amend, modify or
terminate these restrictions and covenants. Upon approval of the Owners, as set out above, and the
Association’s joinder and approval of saigl declaration, the declaration shall be signed and acknowledged
by the parties thereta and recorded in the Real Property Records of Harris County, Texas, whereupon to

the extent of any conflict with this Declaration, the amended declaration shall control.

:".1;01' so long as there is a Class “B” membership, Declarant reserves to itself and shall have the
continuing right, at anytime, and from time-to-time, without the joinder or consent of any Owners,
entity, Lender or other peréon to amend this Declaration for the purpose of clarifying or resolving any
ambiguities or conflicts herein, or correcting any inadvertent misstatements, errors or omissions herein,
and to meet any requirements specified by the Federal Housing Administration, the Veterans
Administration, Federal National Mortgage Association and any other similarly secured or guaranteed
mortgage agency or authority with an interest in any loan related to the Property; provided however, any
such amendment shall be consistent with and in furtherance of the general plan and scheme of
{evelopment as evidenced by the Declaration, and shall not impair or materially adversely affect the
vested property or other rights of any Owner or his Mortgagee. Specifically related thereto, so long as
there is a Class “B” membership, for any Property subject to this Declaration in which the Federal
Housing Administration, the Veterans Administration, Federal National Mortgage Association or other
similarly secured or guaranteed mortgage agency or authority shall have approved said Property for its
loan program, no supplemental amendment particular to said Property shall be amended without the
prior approval of such agency or authority. However, this limitation of amendment to the Supplemental
amendments related to said particular Property shall not limit the rights of the Declarant pertaining to the
Declaration as otherwise herein reserved. Particularly reserved to the Declarant, is the right and
privilege of Declarant to designate the use restrictions applicable to any portion of the Properties, as
provided in Article VI hereof; and such designation, or subsequent change of designation, shall not be

deemed to adversely affect any substantive right of any existing Owner.
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ARTICLE XIV. GENERAL PROVISIONS

. Severability

The invalidity of any one or more of the provisions of this Declaration shall not affect the

validity of the other provisions thereof. -

B. Compliance with Laws

‘/}t all times, each Owner shall comply with all applicable federal, state, county, and municipal
laws, éQf&inances, rules, and regulations with respect to the use, occupancy, and condition of the
Homesite and any improvements thereon. If any provision contained in this Declaration or any
supplemental declaration or amendment is found to violate any law, then the provision shall be
interpreted to be as restrictive as possible to preserve as much of the original provision as allowed by

law.

C. Gender and Number

The singular wherever used herein shall be construed to mean or include the plural when
applicable, and the necessary grammatical changes required to make the provisions hereof applicable
ither to corporations (or other entities) or individuals, male or female, shall in all cases be assumed as

though in each case fully expressed.

D. Headlines

The titles and captions for this Declaration and the sections contained herein are for convenience
only and shall not be used to construe, interpret, or limit the meaning of any term or provision contained

in this Declaration.

E. Goverming Law

The provisions in this Declaration shall be governed by and enforced in accordance with the laws
of the State of Texas. Any and all obligations performable hereunder are to be performed in Harris

County, Texas.
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F. Fines for Violations

The Association may assess fines for violations of the restrictive covenants contained in this
Declaration, other than non-payment or delinquency in assessments, in amounts to be set by the Board

of Directors, which fines shall be securedAby the continuing assessment lien set out in this Declaration.

G. Books and Rc;cords

The books, records and papers of the Association shall, upon written request and by
appoin@fhent, during normal business hours, be subject to inspection by any Member, for any proper
purposz:. The Articles of Incorporation, By-Laws, and this Declaration shall likewise be available, upon
written request, for inspection, by appointment during normal business hours by any Member at the

office of the Association, for any proper purpose as set forth in the By-Laws.

H. Notices

Any notice required to be sent to any Owner under the provisions of this Declaration shall be
deemed to have been properly sent when mailed, postpaid, to the last known address of the person who

appears as Owner on the records of the Association at the time of such mailing.

1 Mergers

Upon a merger or consolidation of the Association with another association as provided in its
Articles of Incorporation, the Association’s properties, assets, rights and obligations may be transferred
to another surviving or consolidated association or, alternatively, the properties, aésets, rights and
obligations of another association may be transferred to the Association as a surviving corporation or to
a like organization or governmental agency. The surviving or consolidated association shall administer
any restrictions together with any Declarations of Covenants, Conditions and Restrictions governing
these and any other properties, under one administration. No such merger or consolidation shall cause
any revocation, change or addition to this Declaration. Any such merger or consolidation shall require
approval of the Department of Housing and Urban Development and/or Department of Veterans Affairs

so long as there is a Class B membership.

J. Current Address and Occupants

Owners are required to notify the Association in writing of their current address if other than the

physical address of the Lot or Homesite at all times. If an Owner fails to notify the Association of their
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éurrent address, the Association shall use the address of the Lot or Homesite as the current address. If
Owner leases the property, he shall supply the name of the tenant present upon the execution of any

lease.

K.  Security

NEITHER THE ASSOCIATION, ITS DIRECTORS, OFFICERS, MANAGERS, AGENTS, OR
EMPLOYEES, NOR THE DECLARANT, NOR ANY SUCCESSOR DECLARANT SHALL IN ANY A
WAY BE CONSIDERED AN INSURER OR GUARANTOR OF SECURITY WITHIN THE
PROPERTY. NEITHER SHALL THE ASSOCIATION, ITS DIRECTORS, OFFICERS,
MANAGERS, AGENTS, OR EMPLOYEES, DECLARANT OR SUCCESSOR DECLARANT BE
HELD LIABLE FOR ANY LOSS OR DAMAGE BY REASON OF FAILURE TO PROVIDE
ADEQUATE SECURITY OR INEFFECTIVENESS OF SECURITY MEASURES UNDERTAKEN.
ALL OWNERS AND OCCUPANTS OF ANY LOT TENANTS, GUESTS AND INVITEES OF ANY
OWNER, AS APPLICABLE, ACKNOWLEDGE THAT THE ASSOCIATION, ITS BOARD OF
DIRECTORS, OFFICERS, MANAGERS, AGENTS, OR EMPLOYEES, DECLARANT OR ANY
SUCCESSOR DECLARANT DOES NOT REPRESENT OR WARRANT THAT ANY FIRE
PROTECTION OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY SYSTEMS WILL
PREVENT LOSS BY FIRE, SMOKE, BURGLARY, THEFT, HOLD-UP OR OTHERWISE, NOR
THAT FIRE PROTECTION OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY SYSTEMS
WILL IN ALL CASES PROVIDE THE DETECTION OR PROTECTION FOR WHICH THE
SYSTEM IS DESIGNED OR INTENDED. EACH OWNER AND OCCUPANT OF ANY LOT AND
EACH TENANT, GUEST AND INVITEE OF AN OWNER, AS APPLICABLE, ACKNOWLEDGES
AND UNDERSTANDS THAT THE ASSOCIATION, ITS DIRECTORS, OFFICERS, MANAGERS,
AGENTS, OR EMPLOYEES, DECLARANT OR ANY SUCCESSOR DECLARANT ARE NOT
INSURERS AND THAT EACH OWNER AND OCCUPANT OF ANY DWELLING AND EACH
TENANT, GUEST AND INVITEE OF ANY OWNER ASSUMES ALL RISKS FOR LOSS OR
DAMAGE TO PERSONS, TO DWELLINGS AND TO THE CONTENTS OF DWELLINGS AND
FURTHER ACKNOWLEDGES THAT THE ASSOCIATION, ITS DIRECTORS, OFFICERS,
MANAGERS, AGENTS, OR EMPLOYEES, DECLARANT OR ANY SUCCESSOR DECLARANT
HAVE MADE NO REPRESENTATIONS OR WARRANTIES NOR HAS ANY OWNER,
OCCUPANT, TENANT, GUEST OR INVITEE RELIED UPON ANY REPRESENTATIONS OR
WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, RELATIVE TO ANY
FIRE AND/OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY SYSTEMS
RECOMMENDED OR INSTALLED OR ANY SECURITY MEASURES UNDERTAKEN WITHIN
THE PROPERTY.

IN WITNESS WHEREOF, the undersigned Declarant has executed this Declaration this 12™ day
of August, 2002. ' '
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